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A ives his bicycle to B for repair or wh A ,CO~ ' Example, A lends his horse to B, a friend, for two days. The
~' h consid~ra«06 in money fo~ howe~n , igiveS his car to 8 ~ ~eding charges are to be paid by B. But if the horse meets with an

e.lromise on the part of the
,

bail~e to ret
er, S

thnot necessary to01}b~ eCident, A will have to repay B medical expense, incurred by B.
suffered bry th bail ' urn e goods Th Slip ' aC

su/n i t e or, in parting With possession f tit ede~Port Where in case of a gratuitous bailment, the goods are to be kept or to. c en consideration to support the contract of ~n e gOOds ~t arried, or some work is to be done upon the goods by the bailee for
, CLASSIFICATION OF BAILMEm'S ent. ' Is~ bCCbailor, the bailor must repay to the bailee all the necessary

Bailments may be classified a di' t/Jenses incurred by him for the purpose of the bailment (Sec. 158). -
parties. Thus a baUment'may be- ccor ng Ito t!te benefit deriVed b ~e Example. A leaves his car with B, a friend, for safe custody for

(1) for the exclusive beneftt of the, Y ~ tWOmonths, B has to pay Rs. 100 per month to the night watchman
; valuables to a neighbour for safe custody ~~r, as the deliverv of for keeping a watch over the car. It is the duty of A to pay B the
i (2) for the exclusive benefit 0 the ba' ''{ out charge. Saint necessary expenses incurred by B.
a friend for his use, Without char~e Uee,as the lending of a blcy I 3. To indemnify bailee for loss in case of premature termination of

(3) for thk mUtuq.lbene 0" Ceto ratllitous bailment. A gratui~ous bailment can be terminated by the
a bieycle orgMng of a w~ h if the baQ~ and the bailee, as the h 9 ilorat any time even thougH the bailment was for a specified time or
p~ses between the bailor an~ ~orb~1r. In these cases, consid~g of b~rpose.But in such a case, the loss accruing to the bailee from such

Batlrnents ma / al e ee. ration Premature termination should not exceed the benefit he has derived out
(1) G

'

t it
Y ~o be classified into ~ , Pf the bailment. If the loss exceeds the benefit, the bailor shall have to

ra u 'ous bailme t It " I 0 b
.1 (S 159)

passes between the bail n . is a bailrn~nt where no consi indemnifythe ill ee ec. .
fiiend B. ' ,or and the bailee, e.g., where A lends a ~~ratIon Example, A lends an old discarded bicycle to B gratuitously for

(2) Non- ratuil ' ' -' tohis three months. B incurs Rs. 120 on its r~pairs. If A asks for the return
where consi~ tl ous bailment or bailment for reward. It i ba of the bicycle after one month, he WIll pave to compensate B for
certain goods r~ o~ passes between the bailor and the batleeS a iIment expenses incurred by B in excess of the benefit derived by him.
from B. a :pt irya g~own for hire, or where A hfr~:'~'b7h~fe 4. To receive back the goods. It is the duty of the bailor to receive

- DUll cy e backthe goods when the bailee returns them after the expiry of;the term
nutle \ f ba1t ' ,ES AND RIGHTS OF BAILORAND BAILEE ofthe' bailment or when the purpose for which bailment was cr;eated has

5,°, or I beenaccomplished. If the bailor refuses to receive back the goods, the
bat11. To disclqse knotpnfauU-; It is the first a d 14 bailee is entitled to receive compensation from the bailor for the
h ~r to d~close the known faults about th oodn b oremost duty of the necessary expenses of custody.
c:U:~~o n t make such,disclosure, he is er~s ~Si~~~ to the bailee. If 5. To indemniJY the bailee. Wher~ the title of the bailor to the goods

-,' <,th~~aiIeedirecttyfrom such faults (Se~150 or1jny damage is defective and the bailee suffers as a consequence, the bailor is
, Exdinple. A lends a horse, which he" ,para. responsible to the bailee for any loss which the bailee may sustain by

, ~oest::Zt disclose that the horse is vicio kno~ t~ be vicious,' tQB:,.He reason that the bailor was not entitled to make bailment, or to receive
is own ro{d JiJ.jured. A is responsib~St B; ~rse runs away and backthe goods, or to give directions resp~cting them (Sec. 164).

- In case the goods are b 11 0 or amage sustained. Duties of baile
greater He i a ed lor hire, the duty of the bailor is still e
h1ni(Se~ 15<'s re~ponsible even for those faults which t 1m to 1. To take reasonable care of the goods bailed. In all cases of

", . -,' ~ 2). are no own bailment the bailee is bound to take as much care of the goods bailed to
Examples. (a) A hires a carnage of B / himas a man of ordinary prudence would, under similar circumstances,

:J:°ugh B is n9t aware of it,' and is injured' B~e Carria~eb is U~s%~ take of his own goods of the same bulk, quality and value as the goods
, e injury. I . S responsl Ie to bailed(Sec. 151). The onus of proof is on the bailee to show that there

(b) A.~resa motor launch has been no negligence, when he fails to return the goods or returns
Thames. 'Qie/launch caught llre ~~om B for holiday.on the river them in a damaged condition, and that the loss or damage occurred in

, the fire-4lghttbg eqUipment was 0 t tw;s unable to extinguish~ ~Piteof the fact that he took reasonable care of them. If, in spite of the
. and suffered/loss. Hefd, BwasUab~o or er. As such he was in] ailee's reasonable care, goods are damaged or destroyed in any way, the

, In a gratuitous b'ailment h (Readv. Dean. (1~9) 1 K.B..1881. ~allee is not liable for the loss, destruction or deterioration of the thing
thr;>se fa\llts which are kn' o~e"h' thel bailpr is responsible op.lyfOJ ailed (Sec. 152).
r~h1inv. GilliSon, (1899) 1Q~. 1~5r.im and which arc not disclose Examples. (a) Some cattle belonging to A were agisted (given for

2. to bear extraprdinary , ' 0 fe~ding grass against payment) with B. Without any negligence on
bear- ordJ,na.ry ana reasona~es ofbaf1ment. The vaUee is bound t B s. part the cattle were stolen. B did not inform the owner or the
extraorQinary ~es the'bailo e~enses of the bailment but for aIlY pohce or make any effort to recover them, because he thought it. I r ~esponsible. Wouldbe useless to do so, Held. B was liable for the loss [Coldman v.

Hill,(1919) 1 K.B. 443).
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SPECIAL~ AN1JPLEDGE 101

(b) Mwasladmitted to a hospital where her Jewelle \LCoN11v.~1 I!~ ot to set up an adverse title (Sec. 117 of the Indian Evtdence Act.
over to the hospital officials for safe custody. The IYe:as ban:deq 4. ~he bailee must hold the goods on behalf of and for the bailoS. He
stolen. Help.. the hospital officials were bailees for re~Uery ""<\ 1812). d ny the right of thi bailor to bail the goods and /receive them
liable for the loss as they had failed to exercise a care wandWer: Canno\f~edelivers the goods bailed to a person other than the bailor. he
nature anq quality of the article required (Martin v lonc1. hleb tb~ back.rove that such person had a rigb,t to them as against the bailor.
CouncU,(IWt7) K.B. ,628). I . on CottnlJl !flaYP To retwn any accretiQn to the gooC1s.In the absence of any contract

(c) A entered a restaurant for dining. His coat was 5. contraI)'. the bailee is bound to deliver to the ballor. or according to
waiter who hung it on a hook behind A. When A rose to~en by~ toth~rections, any increase or profit which may have accrued from the
coat waR gone Held;-1he proprietor of the restaurant was Ii=e, tb~ bls ~ bailed (Sec. 163). '
the loss (Vlt22nv. Nfrols. (1894) 1 g.B. 92). - ble for good Example. A leaves a cow in the custody of B to be taken care of.

(dJ Certain goods of A were bailed With B. B omitted to lock '111ecow has a calf. B is bound to deliver the calf as well as the cow to
goods bail~d, locking up similar goods of his own. Held, hup th~ A '
liable (Clarlce'v.Earp.shaw. (1818) Gow. 30). e Was 6 . To retwn the goods. It is the duty of the ballee to return or deliver,

, 2.,. Not tdmake any unauthortsed use oj goods~ If the bailee Us ording to the bailor's directions. the goods bailed. Without demand. as
goods bailed in a m~ner which is inconsistent With the tenns es th~ acen as the time for which they were balled; has expired. or the purpose for
contract. he shall be liable for any loss even though he is n t of the so<>h they were bailed has been accomplished (~c. 160). Jfhe fails to do
negUg;nce, and even, if the damage is the result of an accident (~c~~~ of ~I~e is responsible to the bailor for any loss (Sec. 161) notwithstanding

Examples. (a) A lends a horse to B for his lidtng only B ~. the exercise of reasonable care on his part. -
~ member of his 'family. to ride the rose. C lides With ~are! b:S C, Example A delivered some books t05 to be bound. He pressed for
horse accidentally falls and is injured. B is liable to m~t their return'. but B neglected to return them although kmore than ~
compensation to A for the injury caused to the horse. e reasonable time had elspsed. A fire accidentally brl) e out on B s

(b) ,A hires a horse in Calcutta from B ressl t remises. and file books were b~rnt. Held, B was liable for the los~.
V!u-an~i. A J:iflesWith due care. but marches ::guttac1c ~s=~c~o ~though he was not negligent, because of,.his failure to deliver the
horse accidentally falls and is inJured. A is l1able,to compen~te ~ books Within a reasonable !tim~ [Shaw ~Co. v., Symmons & Sons.
for the f:njUtyto the horse'j (l~I7) 1 K.B. 799).

3. Not to mix the gocx1s bailed with his own goods. The bailee must Rlgbts of bailor ,',

nQt mix the ~oods 'of the bailpr With his own goods. but must keep them, 1. Enforcement oj rights. The bailor can enforce by sUit all the
separate froq1 his Qwn goods. If he mixes the ballor's goods with his own liabilitiesor duties of t,he ballee. as his lights. ,
~ , 2. Avoidance oj contract., The bailor can terminate the ballment if

(a} with the baUors consent, both shall have a proportionate interest I the bailee does, With regard to the goods bailed. any act \\fhlch is
in:the I11fxturc:!thus produced (Sec. ] 55) ; Ir.conslstent With the terms Ofthe bailment ($ej:. 153). ,

(~) withoUt the bailor's consent. and if the goods can be separated or Example. A lets a horse to B for his own riding only. B uses the
divtdea. the bailee is bound to bear the expenses of separation or dMslon,

I

horse With a carrlage. A
'

can terminate the bailment.

as well as damage arlsing from the lnIxture (Sec. 156) ; 3. RetiLrn oj gOods lent gratuttously. When the goods are lent
Example. A bails 100 bales of cotton marked Wtth a particular I gratuitously. the bailor can demand their return whene~er he pleases'

mark to B." B. Without A's consent. mixes. the 100 bales With other I even though he lent them for a specified time or purpose. But if the ~ailee
b~~s of~, o~. bearing a different mark. A is entitled to have his suffers any loss exceeding the ~nent actually delived by hlfIl from the

, ~Cc°,bales re\Url1edand B is bound to bear all the expenses incurredIn USeofsuch goods because of premature return of goods. the ballor shallJ e separation of the bales. and any other incidental charges. have to indemnify the bailee (Sec. 159).
(c) without the baUor's consent. so that the mlxtu~ is beyond 4. Compensation from a wrong-doer. If a third person wrongfully

separation. the bailOr is entitled to be compensated by the ballee for the deprtves the bailee of the use or possession of the goods bailed. or does
loss of the goods (Sec. 157). them any injury. the bailor or the bailee may bling a suit against the

Example. A balls a bag of FIU'Dlwheat worth Rs 550 to B. B, third person for such deprlvation 6r injury (Sec. 180).
Without Ns consent. mixes the wheat With imported wheat of his IUahtaofbal1ee
own, worth only Rs. 250 a bag. B must compensate A for the lpss of The duties of the bailor are the rlghts of the bailee. As such. the ballee
his wheat. I can,by suit, enforce the duties of the ballor. The other ligh~ of the bail~

., If the goods of the bailor get m1xed up With the like goods of the bafleei are as follows: , " . 'bY inadvertence of the bail
,

ee or accirfent or by an act of God or by the ~~ J ; DeUvery oj goods to one oj severaljotnt baUo
"

rs oj ~ .4f$everaI
or an unauthortsed third party. £he mixture belongs to the bailor and ~ to joln~owners of goods bail them. the bailee may dcl.1verthein backt tq. or
bailee in proportion to their shares but the cost of separation will haVe a.~ord1ng to the directions of, one joint owner Without theconseritor all,
be borne by the bailee. In the absence of any agreem~t tQ the contrary (Sec. 165).
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SPECAL~ ANDpLEDGE 169
~ ~t1s 9~' 1 t

2. Delivery of goods to batlot wU!wut tttle.. If the baUor has I stated, particular lien is available JO a bailee on Y agains
die goods, and the bailee, In good faith, delivers them ba~o UUeto SiIJl~ on which some sktU and labour have been expended byhtm.
according to the directions of,.the ballor, the bailee Is not res k to, Or tfJOs€~e b~ee does not complete the work within the agreed time, or a
the owner In respect o(such delivery (Sep. 166). POnslbleto 13l1tif able tim~, he cannot exercise his right of lien. Also, if he

. 3. Right to apply to Court to stop delivery If a person oth reaso~ar1lYpermits the bailor to regain possession of the goods without
ballor, claims goods bailed, the baUee may apply to the Court e[othan tile \,oh.1nent of the charges, he cannot exercise the right of lien. Same is the
delivery of the goods/to the ballor, and to decide the title to the g~OP Ole paJ111when he allows credit to the ballor.
167). S (Sec. ease Example. A giVes a piece of cloth to B. a tallor, to sew it into a

4) Right of ac)ion against trespassers. If a third rso coat. B promises A to deliver the coat as soon as it is finished, and to
deprives the ball~ of the use or possession of the good~ baU~ ~ngfuUy giVeA three months' credit for the price. B is not entitled to retain
has the right to piing an action against that party. The ball him, he the coat.
Dring a suit In respect of th~ goods balled (Sec. 180). or can alSo If through no fault of the bailee, the goods are destroyed or stolen. the

5. Bailee's lten. Where the lawful charges of the ballee In j)aI1~Is entitled to be paid for services performed upon the goods before
the goods balled are not paid he may retain the goods Th respect of were destroyed or stolen.
~ee to retain the goods is btown as 'particular lien" is right of the they Example. A. a watch-repairer; repaired B's watch for a total

LAWRJ:;IATINGTO liEN' charge of Rs. 20. Before B took delivery of the watch, the shop caught
., ,. e through no fault of 1\ and B's watch was destroyed. A is entitloo

Ix 10Lgtnien ~e3Il!' ~e right of a person to ~tain possession ofsomegoods :- get his repair charges for the work he performed prior to tlr~.
is n g 0 anot er untll.SC?medebt or c.a1m of the person In pOssession Generallien. A general lien is a right to retain all the goods or any

~a~s:1ri I~a,ppe~s to the person who has possession of the goods 2.rty (which is In possession of the holder) of another until all the
~.p~ ~ 0Je ~:~ er, entitling him to retain them untll the debt due P[Z~ of the holder are satisfied. This is a right to retain the property ofs n . C other for a general balance of account. For example, if two securities

Possession is essential for exercising the right of lien, anJ In order to an iven to a banker but a loan is taken only against one of the
create a lien the possession must be (a) rightful, (b) not forla particular areu

g
rities the banker may retain both the securities until his claim is

purpose, and (d continuous. sec ,satisfied.
Example. A tompany agreed to garage the motor-car of H for three General lien, according to Sec. 171. is available to bankers, factors,

years, fo~an annual charge. Hwas entitled to take the car out of the wharfingers (those who have the care of, or own, a structure bu~lt.
company s garage as an..s1whens~e liked. The annual payment 1;)eing espc::c1allyalong the shore. for loading or unloading vessels), attorneys 'of
~n arrear the company detained-the car at the garage. and claimed a }-Tjgb.Court and polley brokers. These persons are entitled, In the absence
lien. Held. as H was entitled to take the car away as and when she ofa contract to the contrary, to retain possession of the goods balled to
pleased, ,the company had no lien (Hatton v. Car Maintenance Co. them as security until their claims are fully satisfied.
Ltd., (l~~5) 1Ch. 621]. Distinction between particular Hen and general Hen
Right of lien may anse (a) by statute, or (b) by express or Implied . ParttcuIar lten Generallten

contrac~ or (c) by a general icourse of dealing between the parties 10a 1. This is a right available to a h This is a right to retain any;particu trade. bailee against only those property belonging to the
A Hen be (1) a particular lien, or (2) a generalli~n. goods In respect of which skill other party In respect of a~y

. 1. P.artlcw-r lIe~. A particular li~n is one which is avallable to the and labour have been ex- payment lawfully due,
ballee against orilu those goods In respect of which lie has rendered some pended by him. provided the property is in ijte
service InvoMng the exercise of labour or sk1ll. possession of the person

. Examples. (a) A delivers a ro~gh diamond to B, a Jeweller, to be cut exercising the right.
and polIshed. This Is accordingly done. B is entitled to retain the 2. This is a right to retain the 2. This (s a right to retain any
finished diamond till he Is ~d for services he has rendered. goods only for a charge for property belonging to th.,e

(b) A giVes a piece of cloth to B. a tallor. to make Into a coat. B labour employed or expenses other party for a general
promises A tQ deliver the c~t as soon as It is finished. B Is entitled to Incurred upon the goods. balance of account.
retain the coat t.Uthe Is pai<l for. Ext tngutshrr.ent of lien. A lien Is extinguished or lost by (a)

, Sec. 170 explains\ 'partic41ar lien' as follows: "W\1ere the bailee has., :bandonment ; (11)paymetlt or tender of the amount due; or (c) loss or
in accordance with the pu~e of the 'ballment render.ed. any service urrender of possession of the goods.
Involving the exercise of labour or sk1llin respect 'of the gOods bailed, he IUahta'of bailor and bailee against wrong-doer

-has;-In the absence of a contract to the contrary, a right to retain sU~ 1. Sult agclinst wrong-doer. Sometimes a third person May
.goods untll he receives due remuneration for the services he has rende. ~i Wrongfullydeprive the bailee of the use or possession of the goods bailed
In re$pecH:Jf them." OrIl1aycause Injury to the goods. In such a case, the bailee may use such

remedies as the owner might have used and either the tallor or the ballee
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170 SPECIAL~.mNT ANDPLEDGE

CO~~ 8.411-"-. - es take of his own goods. Where he fails in such amay bring a suit against the third person fot such deprivation Or i ,I .-lIar circumstan
o
c
f ~theft of the property of a ~est, liable for Its yaIue.

(Se
-

ISO
'} ll,,11,... 61111'"he is, in case

I India there arec. ,. ~y dUty. e liabUities of a common carrier n ,
2. ~ of ...lIef. Whatever Is obtaJned by way of "" M ,.gards th h deal wtth -point

compensation In any such suit in the above case shall, as betwee;~ Or separate Actswhic RMINA1l0N OF BAILMENT
baJlor and the baJIee. be dealt wtth aceordIng to their ",specUve Inte,. he TE rmI tM lit the followtng eaaes :
(See. 181). . ." Ae<>ntractofha!lment Is te naWhen the bailment Is for a speclftc

F1NDEROFGOODS 1. On the expiry of t': ~f that period.
A person who comes by an article Is not ohllged to pick It np Or"'" ",dOd.It terminates on th ~':t bJecf When the haJlment Is 'for a

charge of It But Ifhe does pick It up. he becomes a batlee. Sec. 71 cle~' 2. On the achievement.. 0 as the purpose Is achieved.
lays -., that "a person. who finds goods belonging to another and lake dJIcpurpose. It terminates as soon , I e uses the goods In a
them Into IUs custody Is subject to the same responslbllily as a banee." . "'" 3. Inconsfstent use of goo<J,.. Whe,n ~th~ntract. the bailmentRfghtsofflnderofgoods er Inconsistent with the terms 0

J. Right qfllen. The finder of goods has a right of Den the 11Ood, =':,.,.. (Sec. 154). or A ha!lment Is termlnatM when

for IUs expenses. As such he can "'taJn the goods against the OWnerun", 4. Des_fun of the "wject.01Q/t ,; destro ed. or (b) by reason of a ,
he recel... compensatJon for trouble and expense IncUlTed In Pres""""g the subject-matter of the haJIm:t (0) ble of";" for the purpose of thethe goods and finding out the owner. But he has no right to Sue the owner change in Its nature becomes capa

for any such compensaUon as the trouble and expense we", Incurred by batbnent be terminated any ttme subject to
hIm voluntarUy (Sec. 168). 5. Graluf/oUs bailment. It cancussed earlier InthJs Chapter).

2. Right to sue for reward. The finder can sue for any Speclfie reward oondItJonIaJd down In Sec. 159 (dIs tuItous t.illment Is tennInated
whleh the owner has offered for the ",turn of the goods. He.may aI", 6 Death of the batloTor bailee. ~~ (See 1621retain the goods until he receives the reward (Sec. 168).' . byth~ death either-of the bailor or of e ee . .

3. Rightqf sole. Afinder ofgoodsmay sell the goods lOund- PLEDGE t of a debt or
(cjjf the owner cannot wtth reasonable dIUgeneebe found. or ,The baliment of goods as .s<;<~~.]Or~:.:J:' Is. In this case.
IJIlffound. he refUsesto pay the lawful charges of the flnder..or ~ of a ~ :no~d ':t.e f..iIee Is called the 'pledgee' or(d If the goods are In the danger of perishing or of losing the greater called the pledger' or pa

part of their value. or' .".,.., (Sec. 172). rI It Is aspectaI kind of balbnent If
(d) If'l>e lawful charges of the finder. In respect of the goods found. A pledge Is a ~ ~ ~slybis watch as securIIy for payment ofamount to two-thirds of their value (Sec. I69). A borrows ~baUm

' 200
t
m

f tch Is a Pledge. Any kind of movable prope
Bank

rty.

ns.1I~ a_de f
the debt, the en 0 wa

be I d ed Even a Savings--"-ol- ro -- , <>odsd ' enls orvaluabJesmay pe g. R 1959)J &1<.
I. HemusttakereasonablecareofthegoodsandIf,Insplleofthls.:;;..gBook ..;;;: pteciged(J.&K.Bank.. - ~ ~~delivery m'ay be

the goods are destroyed. he Is not responsible for any loss. 67J But deUvety Is neeessaty to complete a ~ . r1yor for some
2. Hemoat not use the goodslOrIUsownpwpose. acb.ai or'constructive. Jf.because of thetl~'; a :;::~e delivery wUI
3. Hemustnot- thegoodswtthIUsowngoods, otherruson. ae1ual~ Isf:~ ';: a .:.r. depOsIt_.4. He must by to find out the owner of the goods. If he does not ~o . sut'Dce(as for example de ery 0 ethat, he will be Hable as a trespasser (one who Interfers with another sproperty).

LlABILI'IYOF HO'IEL-KEEPERS, INN-KEEPERS, COMMONCARRIERS

The liability of a hotel-keeper or an inn-keeper In respect of go1:
belonging to a guest Is that of bailee of goods. It is detennined by Sec. J t
A hotel-keeper should as such take as much care of the goods as a pro~mM would take of hJs own goods under similar circumstances. e

liabUlty of a hotel-keeper in India to-his gUests Is regulated b~ th:Contract Act, an<;l not by the Commo.Jl Law rule of England in orc

against inn-keepers, and in the absence of any specUlc agreement In f
given case, the rules laid down in Ch. IX (which deals With 'Bailmen~1 0th~ Contract Act are applicable (Jain & Son v. Cameron, (1922) All. 37

It Is the duty of a hotel-keeper .to keep his premJses ,tn s:~
condition of safety as would reasonably prevent theft and take suc derQf the property of his guests as'a. man of ordinaIy pruden~ would, un

Example. The producer of a fllm borrowed a sum of money from a
financier-distributor and agreed to deliver the final prints of the film
when ready. Held. the agreement was not a pledge, there being no
actual transfer of possession [Revenue Authortty v. Sudarshan
PIctures. A.I.R (1968) Mad. 319].

DUrennce between plecICeand b&Dment
1. Pledge is the bailment of goods as a security for the performance of

~~pectflc promise, I.e., the payment of a debt or performance'of a promise.
Ui:UUtlent.on the other hand. Is for a purpose of any kind.

aft 2. tn case of default by the pawnor to repay the debt, the pawnee may,
baner giving notice to the pawnor, sell the goods pledged with him. The

ee may either retain the goods or sue for his charges;
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SPEClALCO~~ ~ ,d ~ARNTAND PLEDGE
3. In case of pledge. the pawnee has no right to use the g~s I 9JW-"-.. .."

with him. In case of bailment. the bailee may do '$0 if the t~ edgeq t or performance of the promise at the stipulated time. he may still
bailment so provide. nns Of debeeIl1the goods pledged at any subsequent time before the actual sale of

RIGlITS AND DunES OF PAWNOR AND PAWNEE' red 111. but he must. in that case. pay. in addition. any expenses which
\ The rights and duties of pawnor and pawnee are almost si tb~ ~n

{t
m his default (Sec. 177). .

those of bailor and bailee. But the rights of the pawnee and pawno~,Uar to J1a3. Pres valion and mainu,tance of the goods. The pawnor has a
lipecial mention. need a ht to see, t the pawnee. like bailee. preserves the goods pledged and
RIghts of pawnee ti~perly maintains them.

1. Right of retal1ler. The pawnee may retain the goods pled e P 4. Rights of an ordinary debtor. The pawnor has. ,in addition to the
his dues are paid' He may retain them not only for the pa g d Untu })OVerights. the rights of an ordinary debtor which are conferred on him
debt or the perfo~ance of the promise. but for (a) the intere~~~t~of the ~yvarious Statutes meant for the protection of debtors.
debt. and (b) all necessary expenses incurred by him in respect ~ the PlEDGE BYNON-DWNERS
possession or for the preseIVation of the goods pledged (Sec. 173). H~c~e 1be general rule is that it is the owner who can ordinarily create a
however exercisf: only a particular lien over the goods; n valid pledge. But in the following cases even a non-oWner can create a

2. Right of retainer for subsequent advan'(;es. When the pawnee lends validpled~e :
money to The same pawnor after the date of tlle Rledge. it is presumed that 1. Predge by mercantUe agent. Where a mercantile agent is. with the~ right of retainer over the pledged goods, extends, to subsequent consent of the owner. in possession of goods or the d6cuments of title to
a al.lces also. This presumption can be rebutted only by a contract to the goods. any pledge made by him. when acting in the ordinary course oj
!:ontrary (Sec. 174). business of a mercantile agent. is ~s valtd as if he were expressly

3. Right to extraordinary expenses. The pawnee is entitled to receive authorlsed by the owner of the goods to make the same. But the pledge is
from the pawnor extraordinary expenses incurred by him for the validonly if the pawnee acts in good JQ~thand has not at the time of the
~reseIVation of the goods pledged (Sec. 175). For such expenses. he has no pledgenotice that the pawnor has not the authority to pledge (Sec. 178).
':"Ightto retain,the goods; he can only sue to recover them. 11J.eterm 'mercantile agent' is defined in Sec. 2 (9) of the Sale of Goods

4. Right against true owner, when the pawnor's title lsdefectiue. Act. 1930. thus: "Mercantile agent means a mercantile agent having in
When the pawnor has obtained possession of the goods pledged by him the customary course of business as such agent-authority either to sell
under a voidable contract (i.e.. by fraud. lV1due influence. coercion. etc.) goods.or to consign goods for the purposes of sale. or to buy goods. or to
but the contract has not' been rescinded at the time of the pledge. the raise money on the security of goods."
pawnee al:quires a good title to the goods. provided he acts in good faith ,2. Pledge by seller or buyer in possession after sale. A seller left in
and without notice of the pawnor's defect of title (Sec. 178-A). possession of goods after sale and a buyer who obtains possessibn of

5. Pawnee's rights where pawnor makes deJault (Sec. 176). Where the goodswith the consent of the seller before sale. can create a valid pledge
pawnor fails to redeem his pl~dge. the pawnee can exercise the following provided the pawnee acts in good faith and has no notice of the previous
rights: . \ saleof goods to the buyer or of the lien of the seller oVer the goods (Sec. 30

(1)He may me a suit against the pawnor upon the debt--orpromiseand ofthe SaleofGoodsAct. 1~30). . "

may retain the goods pledged as a collateral security. Example. S sells 100 bags of wheat to B. delivery and payment of
(2) He Jl1aYsell the goods pledged after giving the pawnor a reasonable price to be made ir;l.the next three months. Before tJ:1egoods are

notice of the sale. Of these two rights. while the right to retain or sell the delivered to B. S pledges the goods with P who acts bo~.fide and has
pawned goods are not concurrent. the right to sue and sell are concurrent no,notice of the prior sale. The pledge is valid.
rights. Le~ the pawnee may sue and at the same time retain the goods as 3. Pledge where pawnor has a limiled interest. Where a person pledges
concurrent secUrity or sell them after giving reasonable notice of the sale goods in which he :Q.asonly a limited interest. th~ pledge is valid to tbe
to the pawnor[Harldas Mundra v. National & Grindlays Bank Ud.. A.I.R. ~ent of that interes't (Sec. 119). A person having a lie~ over ~e goods or

I' (1963) Cat. 132]. a finder qf goods may pledge them\to the extent of his interest. '
al ),

(3) He can recover from the pawnor any deficiency arising on the s e Example. F f\nds a pen on a road and pledges it with Pfor Rs.~O.
of the goods by him. But he shall have to hand over the surplus. if any, F had. however. incurred Rs. lOin getting the pen repaired. '-.The
realised on the sale of the goods to the pawn<?r. . owner can get the pen by paying Rs. 10 to P. the pledgee
RIghts of pawnor 4. Pledge by co-owner in possession. One of the' sevetaI co-owners' 0f

1. Right to get back goods. On the performance of promise or ~ in possession thereof with" the assent of the dther co-owners may
repayment of loan and interest. if any. . the pawnor is entitled to get back a valid Pled

,

ge pf the goods., L-
the goods pledged. , Pers~' Pledge b~ person in possession tme!er a voidable contract. Where a

2. Right to redeem debt. Quite often a time is stipulated for th~ create~obtains posstssion of goods under a voidable contrac,t. the pl~e
~yment of the debt. or performance of the promise. for which the pledge before by him is valid provided (I) the contract has not been rescinded
is made. In such a case if the pawnor makes default in payment of th "'1th the .contract of pledge. and (2) the pawnee acts in good faith and

'. out notice of the pawnor', de(ect of title (Sec. 178-A). .
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SPEaAL~ ~-'AND~
SUMMARY Cis a~'~
BAILMENT 1 '"lbe po""" of a Onder of goods Is exactly that 0' a baIke m the ceae of a

A 'ba1Imont' Is the "" oj .ie" c:ommentand discuss- . . ,
purpose, upon a contn>ct. that '1k,. ~ ';; °ilipe~ toanotherfo "'"S OIDttogulsb- 'generallien'and'~euIar hen',Inwhat--
~j;'med.. othe ,disposed of s~ln= to 'i..":'r Is &<CO ); "." "'" you place the balke's lien 1 Whoare =titlOOto general lien 1
..,.,::::::'w"'::- The I¥"""n dell""""" the g~s Ise~~n~ of the ;;, be '" .. Whendoes a bailment oometo an end 1

He uI ~t "? are de"'=<! Is """"" the 'bailee' (See. 14/1).e be"""... ~ 10. [)dine pledge. What"'" the = rights and dutlef of pawne' and
some q s es 0 bailment. 1. Contract. 2 Delive of e V1fIee?

CI=~ Rebun ofgoodswhen the p";""" Is~=on of "" ,.. 11. When Is a pledge_fed by _-owne.. valid1
the ball.. .. (2) "f"""""'" BaJlmentsmaybe f.. the (1)'" i 12, Wh= ~ pledge' falls to ",,"em hts pledge, what right does the pledgee
and the b~ee ~:~ benefit of the bailee, or (3) mutual be~en~tve benefit of vein the pledge? '

(2) non-gratuitous bailme nt
maY

b
als
ailme° be ~}asslfied into (1) gratuitous ",,_~f.!hebailor 1111 PRACTICALPROBlEMSor nO'lor reward U<U1IUent

Duties of ballee.~ 1. To take care ' . ' and ,\ttesJ1ptthe foDowing problems. gtviDg ~ :
~thorised u~ of the 3 Not of the goods balled. 2. Not to mak I A gNe8 s1lk to B. a tallo" to be st1icl>edInto a ooaL B promIseS A to de-

th
Not to set up an adverse title' 5 'To re~ mix the goods balled with his cnWi.goodany

the~t as soon as it is made and to give1t t!.ree months' credit for the charges. Is B

e goods. .. urn any accretion to the, goods. 6. To re8, 4, entitledto retain the coat until the cl1ar!;;~.iart paid? '
Duties of bailor. 1. To disclose known turn (Hint: No (Sec. 170)).

expenses of bailment. 3. To receive back the goodr:u~sT 2in~° mnJfy
bear extraordinary 2. A glves an electric kettle to B, an e~

hic repairer, on condition that the

i Law to'lien. LIen means th . . 0 e ba11oe. ' ,ttJe"",.1 be ",turned oom teteJy"""'" llito a fued pertod. WhenA asks ID'

fioodsof~the, =111..me debt.. c"';:' 'if'J. ofa person to reIaInPOS~""on, ~ «mm of the kettle, :!" claims \0 «aln the kettle nnlll he ts paid d,e
I= '::i" be!!'-!a partleuJaelien 0' (~ a gener.J(""";;, In po~1on Is ~ttIo1 '. -- fuethe wa,kdoneby - Is 's claimtenable1
~nderedble to toe bailee agabtst only those o~~~ i!~icu1ar lien is one whtch (Hint:Yes {Sec. 170)).~

' ,

~ th~ ~ee Inonlvln the e=et~ J Jah<\ue .' fk:'Jof wh1eh he hao . A lends hIs,~to' to\B foca ""'"' b only, B allows his dou lee"
possession or th b~tain all ~e goods or anV'properly of the ;"j ~eaI lfen "'" Is an """'" em' d"""', to drive the,.,.,.l. c d_s the em' eaeefully~ut Its
right to retain th~ eerty

unt
f
il all the claims df the bail~ .are satl firdw Th

ch Is In axle'suddenly breaks and th car is damaged. Is B liable for the damage. ?

... In I
prope 0 another for a general bala:hcie of accos! et

. Is Is a . (Hint:Yes (Sec. 154)). \

aerm at on of bailment A . un . \

eJg)1Iyof the period. 2 On the' contract of bailment is term10ated - 1 4. pwho wanted to attend a clne~
a left his car in D's grounds after having

of goOds bailed. A gra
.

tultous .:~evement of the ,obJect. 3. On th.
e 1nconll~~~t the paIda rupee and obtained a .car park ticket". lte returned from the cinema ana

~ thoughthe ballment- fo~t =nlfibetennlnafedby 1h<ba1\oeat any..= 'oundthat Ibecaehad been ,toten 'Y omoono.p sue. q as baIke fueneg\lg=ee,
accruing to the bailee from( such a SPf"-Ced time or purpose provided the 10s8 Decide,
benefit fie has derived out of the b~~ture termination does not exceed the (Hint: D is liable to make good.

P's Joss (Sees. 151 and 15

~

)).

Pf£. ' I ~ A asked B, an """'" d"""', to ddYe his em'1n onJe' to sbow off ",coale. B
The boJ!~", of goods~, eautty Ii DeE It un.ktlIfully and =i11ded It wlth a Ieee. Is B !lable fo the to,s 1

~ Is eaIled 'pledge'. The~ I, .: .1::"'",,",'.,., ""bt ~ peif"""""""qfa-' Y=(Se<s.151and152)).~~ Isciilledthe.'''''''''''' .. , ,is':"'i~ the pawnor .. '- ~ A a piece of cloth to B, a tallo', to be stitebed Inlo ..u1C B _ed the_ts of PO""', (I)- to reIaIn' ' ' clothfo,a periodIongeethanwasn- andneR\eCIedto«IurnIt.. thesuit,
for subsequent advances. (2)Right U;exti-!o~ =s for debt. interest arid !=~nses. and evenon A's persistent demand: Subsequently a fireDro~e out in Hs shop and the

own
(o)

er when the pawnor's title 1sdefective (4) Ri expenses. (3) Right against true clothwas destroyed. Is B liable for the loss?

S
-

It }>ult againstthe pawnor. (~Retentll.' n fth ood
ts whe~ pawnor makes default (Hint:Yes (Sec. 161' Shaw &.Co.v. 5''''''''''''''''''&.Sons)).

u lor the sal he 0 0 e g s as a col . !I".'--
deficiencYon ~ of t e go(

OdS pledged. (d) Rigfit of saJe. (ef=~c%dJ~j h 7. A's coat, w~lle he was dining in a restaurant. was taken by a waiter and-

Pledd b
c. i ~

,0 rungon a hook behind A. The cqat was stolen. (0)Can A recover the loss? (~If so.

.e '1 nOU-OW11er8 The g ral -. , romwhom?
ord1nari).ycreate a valid Died' Bene ru Is that It 1s the pwner who can

(

,

_ee Is v;illd . (11 Pled .fe. ut to the (oltowl"" ~ Die<b!e "",n by a noa" no., (01Y= (Ultun v. iV1a>bI, (~ From the pn>prlelo~.
po slo. "",,; 13(ftelge-:=tife agent. (2) P'edge by ~Ilee oe buye' 10 1, & A gu=L _late 'f>' dtnner aI'a !\ote!. saw a .nmbe' of ladles' ooats

, co-oWnerin possession (5) Pl J;ga ~rson havtng I1m1ted Ivterest. (4) Pledge by a ~In an ante-room which was previously used as supervised cloak-roi>m.

tAt tha
.

t

eonteaeC - . ee ya pe=n In ,r.lon =dee a widobl' ..,j; howeve" theee was no attendant In the room. Neverthe"ss, ,be eft beeh tel coat with the other coats. Whilst she was d1n1I1g.the roat.-was stolen. Is ithe0 owner liable for the loss? I

(Hint:Yes (Jain &.Son v. Cameron. Sees( 151 and 1521.

U~. A lends a book to B and B promises to return It one w~ek before \he
Ins 1rs1tyexamination which both A and B are to take. B does not return tht" b~k
~l t.eof A's repeated demands till the examination 15over. A sues &for breach 01
ab~act and claims damage.,s for the 1nconvenience caused to him. 8 pleadsce of consideration .corDts promise to return the Ibook to A. Decide.

(Hint:Hi' plea is not val1d~He is also l!Jibleto compensate A). ,

~ 1~t1A gives some cloth to'a ianor (or nWdng a suit of it. The tatfur's charge!
the ed at Rs. 150. After the suit is ready A tenders Rs. 150 for the charges 6u
tnt!~or refuses to deliver the suit till A pays an old debt of Rs. 30, if, the ta110todpso?

(~int : N:. (See. 170))\

175

174

\' - TES~ QUESTIONS
1. Define bailment. DlscJJ,ss the r.tgl1tsand respons1b1l1ties of a paid and a

gratuitous bailee. How does a bailment d1fferfrom a pledge?
2. Explain how a bailment may resultlWtJhout the owner ac~ deUvering

the goods to the bailee. , for
3. What are the rights and duties of a bailor and a bailee in a bailIDcnt

hire 2lnd in a bailment by way of pledge. title
4. To what extent 1s a bailee responsible for loss arls1ng from defecttve

of the bailor? \ ot
5. In bailments, wh1ch facto~ are cons1dered in detennln1ng whether or n

the bailee took reasonable care at the goods bailed ? the
6. What are th-: rights and obligations of a finder of goods? What is

nature of the lien he has over the goods?
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17. SI'F.CrAt.<x>,~
11. A, a doctor, by the exercise of undue influence, J>er8uades his ~tl

sen a valuable diamond to him at a very low price. A obtains possessio;n}1~ todiamond and pledges it with C. Is this ~ valid pledge? 0 the

[Hint: Yes, provided C acts in good faith and without notice of A's def;title). ect of
12. A borrows Rs. 100 from B on 1st March, and pledges his Wrtllt \Va

secure the advance. Subsequently on 1st June A borrows another SUmof ~Ch to
from B. A repays the first debt in full. Can B retain the Wrist watch against Ih

OO
claim for the repayment of the !lttond10an ? Is[HInt: Yes (Sec. 174)).

13. ~Awhite tiger was entrusted by B to the railway for carT!age. The cage b
by the jolts received during the journey and the tiger escaped. It killed a buUOkek
belonging to C and was almost immediately crusKed by ilie engine. DiscUss~liabilityof the railway admfnfstrationto B and C. - e

[Hint: The liabpity of the railway administration in India is that of an
ordinary b'ailee. If the case is broken by the jolts during the journ

' is the fault of B. The railway administration is, therefore, not liabfe'tltB. It is abo not liable to C as there is no fault on its pari). 0

14. A delivers to B, a carner, some explosives in a case without disclos!ng this
fact to B. B does not take any extraordinary Care req~ for such type of gOOds
The case explodes. As a result, a porter is injured and some other goods aredamaged. Discuss the liability of A

[Hint: A is liable to B for the inj)lry caused to the porter and the damage causedto other gQC?ds (See. 151JI.

15. To try a coat that is offered for sale a customer in a store takes off her own
coat and in the presence of the proprietor lays it on the counter. The coat is stolen.Is the proprietor responsible for the loss as a bailee?

, [Hint: Yes. The law creates a bailment under the drcums;ances).
16. A yound, couple invite a select gathering of telati~es and friends for a J>.at1;y

at a hotel to celebrate the first anniversary of their marriage. The attendant
receives the umbrellas, walking sticks, etc., of the guests and keeps them in a
room. One of the guests finds, when about to depart, his overcoat and his wife's
fancy umbrena missing. Advise him as to his loss.

[Hint: The gue,Bt can hold the hotel management liable for the loss (Sees. 151and 152)).

, 17. Z entrusts his watch to Y, a watch-repairer, with a stipulation that the

)

1,'epairs should be comJ>leted within a week. Meanwhile Y was busy with his
daughter's mama e and could not complete the repairs in time. Z wanted the
watch back t)'lOUgg thel repairs Were not completed. Y refused to hand over the
lwatch unless his charges were paid. Discuss the rights of Zand Y.

[Hint: Y cannot retain the watch. Z is entitled to have his watch back
J)
and

~ claim compensation from Y for the breach of the conp-act (See. 170 .
lB. A lends a horse, which he knows to,be Vtcioull',to B. He does not disclose the

' fact that the horse is vicious. The horse runs away and B is thrown and injured.
Explain the legal relatioI1$hip between A and B and advise B as to his rights.

[Hint: A i~ responsibWfor dfunage sustained by B (Sec. 150)).

'19. Some"cattle b~longiqg!to A were ~sted wtth B. Without any negligencei~
B's part the cattle were stolen. B dia not irlform the o~er or the pO~Jdimmediately, or make any efforts to rec6Ver them because he thought that it wo
be useless to do so. Is B liable to A for the loss?

(Htnt: Yes.(Coldmanv.Hal: Sees. 151and 152)). ' . l1ke
\ 20. ~_d~!JY.qrsdiamonds to B on Sale'or n:turn, and B delivers them to C °y theterms-. While they are in Cs custody, tpey are lost. A sues B for the price 0

diamonds. WilJhefSU~ ? .

(Hint:Yes(See. 154)). . , '. and
21. A lady employed a goldsmith for the purpose of melting old jewull~ryfIt>tI1

making new one. Every evening she used to. receive the half-made jewe e xnfth's
the goldsmith and put it into a box which Was left in a room in theigoldsI8 thehouse bf which she retained the key. One night the box was sto en.
goldsri1fth liablei~ iIJake good the loss? ,

[Hint: No (K~ertlp1t.1l v. Vlsalakhsml)). . .

3

Contract of Agency
1he complexities of modem business are such tha~ it is not possible
any.man to transact all his business by himself. He canrlot

{orrsonallyattend to all matters in which it is necessary for him to be
peought into legal relations w,ithother people. Of necessity he has to
~rpend on the services of otht;r persQ!1s (n order to run his day-to-day
b~slJ1essaffaiI's. SU(;h other persons are call~ agents. I

At times all of us act as principals and as agents. If I ask my friend to
bUYa ticket for me for a cricket match. I am acting a!?a principal and my
friend is my agent. If your father asks you to deposit a sum of money
against an electrictty\>ill, you are' acting as his agent. Similar:;~ a
businessman transacts most of his b;usiness through ~ents. "

1be law relating to agency is coI1tainF in Chapt~r X (Sees. 182 to 2;38)
ofthe Indian Contra(:tAct. 1872.

DEFINITION OF A.GENT.ANDPRINCIPAL
A person'who has capacity to contract may enter into a contract with

mother (0 either by himself, or (iO through ano~er person. When he
adopts the latter course, he/is said to be acting through qn 'agent'. An
'agent' is a person employed to do any act for another, or to represent
another in dealings With third persons (Sec. 182). The perE\on for )Vhom
such act is done, or who is so ~pre~Ated. is called the 'principal': The
function of an agent is to bring his principal into contractual relations
with third persons.! This means that an agent is ~ely a connectiag liJik
betweenthe principal and .third parties. \ .

Essentials of re1ations~p of agency
There are two essentials of the relationship of agen~-: ,
1. Agreement between the prtnctpb.J.and the agent. .~ency depends on

agreement but not necessarily on contract. bS between the principal and
third persons any person may become an agent (Sec. 184). As such, even al
minor or a person of unSpund mind may be an agent. The principal is;
however,liable for the act$ of such an agent. .

Again"no considerat~n is necessary to create an agency (Sec. 185).
The fact that the principal has agree~ to be represented by the agent is
sufficient 'detriment' to the principal to support the contracll.~' agenCYf
. 2. Intention of the agent to ,act on behalf of the principtll. Whether a
person does ~tend to aCt on bel1alfof another is a qu~stion of fact. Wbere
~person does intend to act on behalf of another. agency may ariseth

l ough the contract'between the parties provides that there is no such
re aUonship.
"-.. P. A aXidT. Unless othelWise indicated. P stands for principal, A 'fo!,
"5ent and T for third party, in this Cha.pter.
R;desof agency

There are two important rules of agency :

Thl 1. Whatever a pbsan can do personaUy, he can do through an Ql]enL
s rule is of course subject to certain well-known exceptions' as 'vt. 'n

EML-I-12 .
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178 ~J . SPECL\L OFAGENCY 179 '
the act to. be performed is Q)~ . cr
annexed to. a public affice (e g

Pe
th
rs'

a
an

t
al
f in charader (e.g., rnarrt a . ~ ~ n the atherhahd, Is bound to act within the scope afhls express ar

\ . ., a a rnagistrate) ge). to' .
2. He who does an act thro h an . ' . . Or I!! ,{,dI ~ authartty.

aliwnfactt per se). This in ath': W rdother does it by himself(qUJ. IJIlpli Independent can tractor Is personally liable far all acts dane by
.Subject to.certain candiUans~are a~tss~;r:zans that the acts af a!.C4ctt~ !>J1An agent anly represents his principal in dealings with third
pravides that an agent's acts and tra e prindpal. Sec. '226 a,geo.t. J1I111's and is nat personally liable for acts dane by him within the scape
~n~equ rinenc~s as if the cantracts hadc~n e~~e:JI ~:ve the sCUneclkarly r!{:nauthartty.

J e p clpa1in persan. a and the acts d~~ 0 ofagertt:Y ,('
. Examples. (a) Tbuys goodsfromA, kna~ IiLe rett e test far determ1n1ngwhether apersan Is ar Is nat an agent is this :

theirsaJe, but n?t knawing who. the principal ~ tha~ he is an agent Ii ~at persan the capacity to. bind the principal and make him
persan entitled to claim from T the rice f . A s Principal is t Or flaBerable to. a tIr.ird persan by bringing him (the principal) into. legal

. by the principal set aff agamst that ~aim ~ 3~~ ;: cannat in a s he an~~ons with the third persan and thus estaJj>lish a privity af can tract
: (b) A being Ps agent. With au imself fraIn A.lttt re en that person and the principal? If yes, he ~s an agent, atheiwise

behalf, receiyes &om T a swn of man thac?ty to. receive rna~ey an h ~rThis relatianship af agency may be created either by express'
;abligatian to.pay the_sum in questian~a ~~ to P. T is discharged Of~: ~gr~eIDentar by implicatian.

Who can employ an agent?' . CREATIONOF AGENCY

Any persan who. is af the age ,of ~ rity The relatianship af prindpal and agent may arise -
7~)h he is subject. and who.is afsoun:r:J:.d rn~ccardifg .to. the law to 1 by express agreement, or. As such a lunatic ar a minar ar a d~'~ I. ' ay ernp ayan agent (See 2

.
by imPlied agreement ar

agent .UUAen person cannat eInpl oy
'. ,

Who may be an en! an 3. by ratificatian, or I
An .,? 4 byaperatianaflaw.

. y persan whQ is autharLcoedt t .
agent does nat rnake cantracts an h~ac as such may be an agent. As the 1.Agencyby ~ agreement
he/shauld have contractual capaci . ~ behalf. it is nat necessazy that The autharity af an agent may be expressed ar illlplied (Sec. 186).
persan who. is naLcarnpetent to.~antra~ a minar may be an agent. Ifa Normally. the autharity given by ~ princi~al to. his- a~ent is an
principal Is liable to. the third ~ far tht is appainted an agent; the express autharity which enables the agent to. Qind the principal by acts
between the pr:tncipal and C:lthird ers e. acts af the agent. Thus as donewithin the scope afhis autharity. The agent may. in such a case. be
agent. But no. persan who. is not af tCe an any persan may became an appointed either by wa~ af mauth or by an agreement ill writing (Sec:~responsible to. his principal ('::;Cc18:r~~f ~Ority and af saund mind 187). The usual farm af a written cantract of agency is the pawer af

e ppncipa1 that the agent sha~d 'hav' ~ erefare in the interest of attorney (a fannal instrument by which ane persan empowers 3.I1ather to.
~ent an4 &elVant I e ca~ actual capacity. I represent him. at ,act in his stead, far certain p,u':Pases)an a stamped

1. An agentfs emplayed t b I paper.
With thJrd persons ar to.repres~ t ~~ the principal into. legal relations 2.Agencybyimptied agreement ,

seIVant da~s nat ardinarily cre~e I In dealings With thJrd persons. A Implied agency arises fram the conducf, situatian ar relatianship af
and third persans fLakshmina1ay eg~ relatians between the employer parties. It may be inferred from the circumstances af the case, and things
Government. AI.R 0954j S.C. 364J ~ am Gopal & Sons.v. Hyderabad spoken ar written ar the ardinary caurse af dealing, may be accaunted as

2. An agent Js baund to. fall~w '\ circumstances afthe case (Sec. 187).
~rinciPal but he'is nat sUbject to. th~ d~1 ~he lawful instructians of the Examples. fa) A and P are brothers. Alives in Delhi while P Jives
principal. He has aften a'l e diSCre'tiarec cantral and sUpervisian of the in Meerut. A with the Knawledge af Pleases Ps lands in Delhi. 'He
contral and supervisian a:!JIis e I n. A Servant acts under the direct reallses the rent and remits it to P. A is the agent af p, thaugh l\at

Ireasanable arders giViento. nis i ~ ay~r and is baund to. fallow all .expressly appointc;d as such.
'fershad v. &;mn1r. af Income-tax, ~I.~ (~~~~eS0.6~~7eJmPlayment [Ram {bJP awns ~ shap in Serampur being himself in C~cutta, a;nd

3. &1 agent may wark far sever ," " . vtsWhg the shap occasianally. The shap is managed by A and he is in
~IVant usually selVes anly ane mas~ P.~Clpals at the~saIJle time; but a ~e habit af ardering goods from Tin the name af Pfar the purposes af

\ 4. A princJ a) is Ii' . . er. the shap, and far paying.far them aut af Ps funds with Ps knowledge.
S

~
pe of his auIharity akle far the wrongs af hJs! agent dane With,Jnthe A has

.

an 11mpliedauth
.

'arity from pta arder goods;from Tin the

.

ndme.
th are COmmittp.din'th master is Itable far the wrangs afthe servant if of Pfar the purposes of the shap.
Ag . t and independent c:: c::se af his employment. (d A waman allawed hc;r son to drive a car far her. she paYing aU

" ~ Jnde n tor the elXpenses of maintenance and aperatian. The sorrcaused an

Lhe work inr:r;Ide~t contractar \S employed to. act for an~ther but he does ace,ident injuring his wife. Held. the wife could'sue the mathp.r as th~
. ' ,epen ently of the emplayer's cantral ar interference. An :o24

n was an implied agent of the math~r [SmUhv. Moss, (1940) 1 K.If.
J.
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Implic;d agency arises when the principal conducts himself to erests of the principal, and (c) ha<luded bona.ftde. In such a case

1:heJ)ersoft alleged to be the age~J or the third parties in such a Illan:&rds tlJeInt cipal is liable for the acts of the agent. . ..

If th~ principal had conceded to the appointment of that person as er, Qs tlJepriOE mple P consigns ptovisions to A"at Calcutta, with directions
,'t tncludes : agent. x: therri immediately to Tat Cuttack. A may sell the provisicms

(1) Agency by estoppel. The doctrine of estoppel may be s~ted th to ~~lcutta, if they-will not bear the journey to Cuttack without
Itvbere a person by his conduct, or by words spoken or written I Us: at iling
~lfully anoth~r person to believe that a certain state of aff~ exi~tseads spo ~rson entrusted with anotner'.s property. An agency of
ij1duces him to act on that belief so as to alter his previous position, h:nd (to A ~so\ arises when a person is entrUsted with some property of
p~clude~ from denytng subsequently the fact of that state of aJTalis necess~~hiCh he has to protec~ or preserve. In such a case, although tl.e
fPickardv. Sears, (1837) 6A & E. 474]. ~ rs aPo~~who is entrused with the property has no express authority to do.

Example. A tells Twithin the hearing of P that he (A)is Ps e pefSct necessary to preserve it. yet because of the necessity such a,n
. P does not objectio this statement of A. Later ,Tsupplies certainag nt. the~ri is implied. Thus the master of a ship or the carrier of gOOC1s
to A. who pretends to act as an agent of P. Pis liable to pay the Prl~~s authme~ the agent of necessity of the shipowner or cargo owners if.11!is
T. By keeping quiet. he (.A had led T to believe that A is really h

to beco
ary for him to take steps for the safety or protection of the ship or

agent. I Is necessthecargo. . .

Sec. 237 deals with agency by estoppel. ~cording to it. when an agent ExampleS. (a) A horse was ~ent by a train. When it arrived at the
has. without authority, done acts or incurred obHgations to third persons station. of destinatioJil. nobody took its delivery. The railway
ot).,behalf of his principaJ. the principal is bound by such acts or company. therefore. had to feed the horse. Held. the railway company
ob}igations, if he has by his /words or conduct induced such third person s an agenct of necessity and could recover the amount spent o)}
td be¥eve that such acts and obligations were within the scope of th: 7e~ing the horse (Great Northern Rail. v~1SwaJfield. (1874) L.R. 9 Ex.
a~nt s authority., 132). . .

. Examptes. (a) P consigns goods to A for sale, ~d gives him (b) P consigne<;la quantity of butter through a railway company.
. instructi~n not to sell und~r a fixed price. T, being ignorant of Ps OWingto a strike some delay ta<:>kplace in transit. The railway
inStruction to A. enters into ~ contract with A to buy the goods at a company sold the butter. Held., the sale wes bindirlg on P as goods
lower~an the reserved price. P is bound by the contract. wereperishable (Sims & Co.v. Midland Rail. Go.. (1913) 1 K.B. 103]. ~

(b) Pentrul;jp3 A with p.egotiable instrumet;lts indorsed in blank: A (c) A master of a ship found that the ~argO-of the ship was
sells them to :pin viola~on of private ordets from P. The sale is good. perishing rapidly. Held. he was entitled to put into Jhe nearest port
Agency by estoppel apSeswherraperson is held out SiSan agent- and sell the goods for the best price obtainable (Couturier v. l1ast~.

(0 even though he is actually not ail agent or (1856)5 H.L.C. 675). Where it is necessary for1he further prosecu~n
(to after he ceased to be an ent ~ of the voyage. the master of a ship has authority to borrow o~ eag shipowner's credit. to hypothecate the ship. cargo and freight. 01;the
Example. The services of A who wasPs-agent were terminated. cargo alone and to sell a part of the cargo.

No notice to this etfect was given by P. A subsequently purchased In (UoHus1xu1dand wife. A husband is bound to maintain (Le., to supply
tl;'lename of P some goods on credit from T. Held. P was liabl'.: to pay necessaries of life) his wife : ~d if he makes no ade<f\Jate provision for

. the price (1h.anan v. Loder, (1840) 9 L.J. g.B. 165]. her maintenance she is entitled to pledge his creditJor necessaries.
, (2) Agency by holding out. Agency by holding out is a branch c;>fthe 'Necessaries'do n~t mean bare necessaries but such goods antt Rervices as

agency by estoppel. III this case, a prior positive or afllnnaJ:.l.veact on the are commensurate with the. 'couple's joint style of living. WQere the
pa1\!:of the principal ,iF,required to establish agency subsequently. husband and wife are living together. the wife is presumed t() have

Example. P,allows his servant habitually to purchase goods for IInpUedauthority to pledge the husband's credit for necessaries. But ~e
turn on credit from T. and pays for them. On one occasion. he pays his husband may escape liability if he can prove that (0 he has express~.
servant cash to purchase the goods. The servant misappropriates the forbiddenhis wife to pledge his credit. or (to the goods purchased are not
money and purchases goods on credit from T. T can recover the price, necessaries. or (UOhe has allowedsufficie{!t fupds for pUJ"chasing the
from P as he had held out his servant as his agent on prior occasions. articles she needed to the knowledge of the tradesman. or (tv) the
(3) Agency by necessity. In certain urgent circumstances the la~ tradesman has been expressly tOld not to give credit to tbe wife.

~onfers an authority on a person to act as aD agent for the benefit 0 Where the wife lfues apart. A wife. who is deserted by her husband for
:ulother, there being no opportunity of communicating with tllat O~g no fault of her. ha,s authority to pledge her hUsband's credJt Jor~
Sttch agency 1.scalled an 'agency of necessity'. It arises in the folIa ~ece8Sarl.e3.The husband cannot er,:ape liability by telling his..wIte not
C-.&it'S:i Pledge his credit nor even by telling the tradesman not to supply

(0 Agent exceedir:lg his authority in an emergency (Sec. 189). When a:c ~~es8aries on credit. The wife enjoys this right only if her husband 9beR
::-.gentexceeds his authority in an eIi1~rgency. there arises agenCYtb '1.1l1prOVidefor her maintenance. But where she l1,vesapart of her own
dece~ity provided the agent (0 W&inot in a position to communicate ~ct .~d Without any justlftcation. she is not the ageqt of her husband
the p=1ncipal. (b) had taken all reasonable and necessary steps to pro
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